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WHAT A COOPERATIVE'S LAWYER SHOULD KNOW 


Any lawyer who expects to function 
effectively as legal adviser to a coop- 
erative association cannot be satisfied 
merely with a study of the particular 
law under which the associativn is in- 
corporated and an acquaintance with the 
charter and bylaws under which it is 
supposed to operate. He must recog- 
nize the basic differences between the 
ordinary business corporation and whe 
cooperative way of doing business. He 
must try to understand the nature and 
purpose of organized cooperation and 
he must be sympathetic to cooperative 
objectives. 


An understanding of present-—di'y 
cooperatives becomes much easier ij 
one is acquainted with the history of 
cooperation and its evolutior ona 
world-wide basis. There ig.é vast 
amount of*printed information available 
to the interested student. Several 
government departments have issued 
studies and bibliographies on various 
phases of the cooperative movement and 
the Cooperative League of the U. S. A. 
has for sale a great variety of inform- 
ative material on cooperation both her. 
and abroad. The space limitations of 
the REA Law Journal prevent any detail- 
ed review of this development and of 
the literature concerning it. 


During the past hundred years, 
cooperative enterprise has gained re-= 
cognition as a legitimate form of 
enterprise. In some countries and in 
some fields it has even gained a prom- 
iment place beside private enterprise. 
In such countrics as Sweden and Fin- 
land, for example, it is generally 
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recognized as one of the most important 
and beneficial elements in the national 
economy. 


The Bureau of Labor Statistics of 
the U. S. Department of Labor reports 
that in 1937, the latest year for which 
international statistics are available, 
more than 127 million families, in 61 
countri.s, belonged to some kind of coop- 
erative enterprise. It also estimates 
that there are about 750,000 cooperative 
associations now operating in these 
countrius. 


A recent survey by the Farm Credit 
Administration takes account of 15,000 
farmers cooperatives in America, with a 
membership of more than 3 million per- 
sons. If we add to that number the ur- 
ban cooperatives, the mutual telephone 
associations and the credit unions, we 
reach a total of some 30,000 cooperative 
associations in this country, with an 
estimated unduplicated membership of 
Oo million persons, 


In his introduction to the WPA pub- 
lication, "Index of the Laws pertaining 
to Cooperation"*, the editor, Mr. Tere- 
shtenko, points out that laws dealing 
with cooperatives are now to be found in 
129 states and countries. He goes on to 
say that "Historically the striking fea- 
ture in cooperative development has been 
the fact that the practice always pre- 
ceded the law, and that governments, 
after being confronted with a form of 
organized economic activity for which 
existing law did not adequately provide, 
started passing necessary legislation, 
and the tendency always was to minutely 
fix by statutory regulation that which 
had heretofore been regulated by the 
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yndividual society dependent upon 
methods and procedure necessitated end 
proved by custom and usage." 


This process of shaping the: law to 
conform it to recognised cooperative 
needs is still going on. . The RHA Law 
“Journal ' contains .frequent. indication 

of that fact. The first recent ¢ase 

in this issue is a noteworthy example 
of this development... The ‘REA program, | 
pioneering in the field. Of cooperative | 
distribution of electricity, 


of their net income... A cooperative 
association, organized under Montana 
Rev. Code (1935): Section 638, sought te 


- deduct in computing its net income: (1) 


‘Held, 


a six per cent dividend on the- paid-up 
capital stock; (2) a. patronage refund. 
(1) the dividends paid: on the paid- 
up capital’ stock are, prior .to-distribu- 
tion, ‘part of the Cooperative's profits 


‘and therefore | do not constitute an allow 
‘able deduction; 


(2) .The patronage refund 


“is pdrt of the. expense of running the 


ais contin-[" 


vously faced with legal problems which ! i: 


‘cannot be dealt with by rote. because 
thé novelty of the program frequently 
leaves it without the benefit: (some- 
times Of doubtful value). of. established: 
precedent and crystalized and accepted 
“legal opinion. Laws and decisions: 
whose applicability to private utili- 
ties is unquestioned may, on ‘close: 
sérutiny, be found to have no or only: 
modified application to an sacha" 
cooperative. tod o ee ae 

The attorney who has abasic undem 
standing of cooperative philosophy, of 
the nature and functions of cooperative 
enterprise and of the practices and 
methods which cooperatives the world = 
over have found useful and effective, 
will be a better legal adviser to a 
cooperative than an equally competent 
attorney who lacks this basic under- 
standing, 


(To Be Continued) 


Udo Rall 
RHA Cooperative Consultant 


*Obtainable from the U. S. Works Pro- 
gress Administration for the City of 
New Uork, 


RECENT CASES 


Cooperative Liate bE “ Distinction 


Betvecn P-.tronis se Rerun APLOTite 


Montana corporation license tax 
provides for payment by incorporated 
associations of a certain percentage 
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Cooperative. ‘and, is, not part of the pro- 
fit of a Cooperative, and therefore is 
an allowable deduction. Gallatin Farm- 
ers Cos v. Shannon, 93 P. (£d)' 953 . 
(Mont. 1939). mie 


This. decision is as welcome to 
cooperators as it is sound... It makes 
very clear. the fact. that a patronage 
dividend is a considerably , different 
thing from | the traditional stock divi- 


 “dend, and that.a cooperative in making 
4 *& patronage, refund is not making a dis- 


tribution of profits. . It. has long been 
recog enized ‘by students of the coopera 
tive movement that a patronage refund 
is nothing more than a return by the 


| Cooperative to its members of the amount 


of overcharge paid to the Cooperative 
by its members for its services. The 
acceptance by the court of this basic 
cooperative principle marks a further 
advance in the field of cooperatives, 


The court stated, in speaking of 
the patronage refund: "They are in no 
sense profits of the corporation that 
redound to the benefit of its stockhold- 
ers, Patronage devidends are not dis- 
tributed on the basis of stock owner- 
ship. Though the patrons be also stock- 
holders, the allocation or distribution 
is not made on the basis of stock-mem- 
bership but on the amount of patronage 
given to the corporation." The court 
quoted with approval the opinion in 
Uniform Printing and Supply Co. v. 
Comn'r; of Int. "Rev. 88 F., (2a) °75, 76, 
109 A. L. R. 966 (1937) stating: 


"Had the taxpayer given a customer 
(whether stockholder or outsider) 
a discount promptly after filling 
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A review of that portion of the 
lav important and interes*ing to 
attorneys working in the field of 
rural electrification. : 


Fubiished Monthly 


The Journal is informational 
only and should in no wise he ine 
terpreted as expressing the views 
_ of the Rural Electrification Admin- 
istration or any lJivision thereof, 


Address suggestions and contri- 
butions to the Editorial @ffice e 
REA, Room 205, 1518 "K" Street, 
Washington, D. v. 


ths order, no one would calf 

it a divideid, If a rebate 

were given piomptly upc. the 
customer's business reaching 

a certain voiume, the same 
conclusion as to its characte 
would follow. To make cost es- 
timate3; and adjust them at sr 
near the end of each year ree 
turning the excess payment to 
the customer shovld not change 
tie reasoning which leads to this 
conclusion. Nor should the fact 
that the customer is a stocke 
holder materially affect*the re- 
sult. Perhaps a single refund 
coming at the end of each year 
would lessen the irresistibile 
ity of the inferences, but the 
conclusion would still fit the 
facts better than one founded 

on a dividend assumption....Pay= 
ment to the customers, who are 
also taxpayers, of sums called 
refunds based upon the volume of 
business transacted and in no 
way dependent upon stock owner-= 
Ship, is the determinative face 
tor, Considering all the facts 
we conclude that the payments in 
issue were made as refunds rather 


‘words, 
~quainted, 


than as dividends to stockholding 
customers," 


In a coneurring opinion, Chief Justice 
Johnson stated: 


"Virtually the sole reason for 
the existence of cooperative asso- 
ciaticns is the saving to cuneir 
members and patrons which is ex- 
pressed through patronage: dividerdsd 
Excspt for limited authorizec apolié 
cation to dividends on eapital stock 
and the establichment of a reserve 
fund and an educational fund, any 
and all excess of receirte over 
the usual operating outlays is mens 
datorily requived paid on patrons’ 
purchases and employees' wages and 
Salaries. Certainly these patron- 
age dividends comprise ordinary 
and necessary expenses of cooper= 
ative associations." 


ment --~ Time When Curative Instrument 
Takes Effect. 


In i933 corporation executed a mort-— 
gage. Acknowledgment was in statutory 
form except that there were omitted the 
"with whom I am personally ac- 
or to me personally known", or 
like words showing personal acquaintance 
by the probating officer with the persons 
executing the mortgage. The acknowledg- 
ment did state that the officers of the 
corporation "personally appeared" before 
the probating official, After bank- 
ruptcy had intervened, a curative instru- 
ment was recorded, properly acknowledged. 
Held, the original mortgage was invalid 
as to creditors, and the curative instru- 
jment could have no retroactive effect. 
\In re Englewood Mfg. Co., 28 F. Supp. 

1653 (S. D. Tenn. 1939). 


The court found that the words "per- 
sonally appeared" were not equivalent to 
personal acquaintance, and that the stat- 
ute required that the personal acquain- 


tance of the executing officers and the 
probating official. The recording of 
an improperly executed instrument does 
not constitute notice to the creditors, 
and therefore the lien of the trustee 
in bankruptcy is prior to the lien of 
the curative instrument. The fact that 
the defect was cured could not render 
such validity to the original instru- 
ment as to displace liens which had 
intervened, 


Notice - Provision That Mailing of 


Notice of Assessment Shall Constitute 


Conclusive Evidence of Receipt. — 


Mutual Fire Insurance Company 
amended its bylaws to provide that the 
mailing of a notice of assessment shall 
be conclusive evidence of its receipt 
by the members. A member failed to pay 
the assessment, and when suit is brougn 
for payment, alleges that ho never re- 
ceived notice of the assessment. Held, 
the member-islieble for the payment. 
Cuttle v. Concordia Mut. Fire Ins. Co., 
287 N. W. 401 (Mich. 1979). 


The court points out that the mem- 
berts failure to receive the notice 
may be reccived in evidence on the 
question as to whether the noticc was 
mailed, but that the only issue that 
had to be decided by the jury was wheth- 
er in fact the notice had been mailed. 
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Recordation Requirements - Application 
to Chattel Mortgages Executed Prior to 


Date of Enactment of Recordation Ree 1 
quirement. Institution of Foreclosure 
Procecdings Renders Recordation 
Unnecessary. 


Chattel mortgage was cxccuted 
April 28, 1932. In 1935 the legisla- 
ture of California passed a statute re- 
quiring that all chattel mortgages must 
be recorded within four years from the 
last recording or be void as against 
ereditors and subsequent purchasers. 


§6n April 24, 1936 mortgagee instituted 
foreclosure proceedings. Mortgagor’s 
answer to the suit, filed after April 28, 
1936 averred that the four year period 
had elapsed and that the mortgage was 

no longer effective. In the meantime, 
ereditor tried to levy on property. 


Mortgagee replied that institution of the 


foreclosure’ suit made it unnecessary to 
record the mortgage. Held, judgment for 
mortgagee. Security First Nat, Bank of 
Los Angeles v. Sartor, 93 P. (2d) 863 


ee 


(Cel. App. 1939). 


The court stated that the recorda- 
tion requirement operated, in effect, as 
a statute of limitations which goes only 
to the remedy and not to the substance, 
Therefore no constitutional provision 
was violated by the application of the 
1935 statute to mortgages executed prior 
thereto, As to the second point the 
court held that the institution of the 
foreclosure proceedings tolled the re- 
quirement of recordation, and therefore 
the mortgage was valid as against creJ- 
itors and purchasers. 


ADMINISTRATIVE INTERPRETATIONS 
MISSISSIPPI 


Tax Liability of Contractor Constructing | 
Transmission Lines fur REA Project. 


Contractors are held to be liable 
for 1% sales tax on total contract price 
of such projects, The ruling will be 
prospective only in its application. 


Op. Atty. Gen., April 21, 1939, Prentice- 


Hall, .St, -Locak ;Tax Serv. »slMiss aecBaras 
Co, OlbBnsOcte toe LOSS, 


TEXAS 
Attorney General Rules that REA Coopera- 


tives are Sub ject to Property Taxes and 
Exempt from Gross Receipt Taxcs 


Op. Atty. Gen., July 17; 1939, Pren- 


tice+-Hall St, Local Tax Serv., Wyo, 
Paras. 54, OOl, and: 50 .~01L6< 


— 


e) 


The ruling is in complete accord 
with prior opinions expressed by the 
Tax Unit of the REA Legal Division. 


WYOMING 


Sales of Electricity to REA Cooperative 
Members Subject to Sales Tax. 


1935 Sales Tax Law had earlier 
been held inapplicable to sales of 
electricity because the statute did not 
define tanzible personal property to 
include gas and electricity. However, 
1937 Sales Tax Law defined tan-ible 
personal property as to include per- 
sonal property which might be weighed 
or measured. Held, since electricity 
may be measured it comes within such 
definition, and rural electric associa- 
tions are not exempt. Op. Atty. Gen., 
september 20, 1939, Prentice-Hall, St. 
Local Tax Serv., Wyo., Para. 23, 041, 
Oct. 10, 1939. This opinion is now 
under study by the Tax Unit of the 
Lesal Division. 


WASHINGTON 


fembership Certificate of Cooperative 
Held Not to be a "Security" Within 
Meaning of Securities Act and Therefore 


Not Required to be Qualified. 


Basing this opinion upon the case 
of Inland Empire Rural Electrification 
inc. v. The Department of Public Serv- 
ice, 


ic Wash. Sup. Cts, July 10, 1959, 
Prvoe) REA Le J 69; HOTaTHs that the 
Washington Department of Public Service 
has no jurisdiction over REA Coopcra- 
tives, the Attorney-General has ruled 
that a membership certificate of an 
R&A Cooperative does not constitute a 
"security" within the meaning of the 
Washington Securities Act and there~ 
fore need not be qualified. Ops. Atty. 
Gen., August 18, 1939, CCH, Stocks & 
Bonds Law Serv., Para. 7758, Oct. 16, 
1939 


RECENT STATUTES 


ALABAMA 
Creation of Municipal Electric Utility 
BO ards. o 

Statute authorizes the creation of 


municipal electric utility boards which 
shall have complete control of municipal 
electric distribution systems. Ala. Laws 
1939, H. Be No. 874, Governor's No. 463, 
Approved September 22, 1939. 


Repcal of Act Authorizing the Crextion of 


the > Rural Electrificstion Authority of 
Alebana. 


The 1935 Act authorizing the crea- 
tion of the Rural Zlectrification .\uthor=- 
ity of Alxbama is repealed. Ala. Laws 
1939, He Be Now 305, Governor's No. 2am, 


approved August 24, 1939. 


Provision for Acquisition by Municipali- 
ties, Power Districts, Etc. of Privately 


Owned tlectric Utility Plants. 


A procedure is sct up whercby a 
municipal corporation, county, improve- 
ment outhority, power’ district, federal-or 
stats governmental anency may cngage “in 
the business of furnishing electric serv- 
ice ing territory inwhich! there isan 
existence nt the tine:a plant or distri-= 
bution system through acquisition of such 
plant or distribution system. Ala. Laws 
1939, S. Be No. 300, Governor's No. 244 
approved Ausust 18, 1939, amended so that 
the Act shall not apply with respect to 
any project for which loans or grants have 
been made or are under contract to be made 
by the United States through Federal 
Emergency Administr tor of Public Works, 
the Federal orks Administrator the Com- 
missioner of Public ‘iorks, the Federa 
Works Agency, ond the Public Works Admin- 
istration. The -smendment also provides 
that the Act shall heve no application to 
Rural Hlectric Membership Corporation 
Distribution Systems, Ala. Laws 1939, 

S. B. No. 495, Governor's No. 414, 
approved September 12, 1939, 
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WISCONSIN 
Blue Sky Laws Amended Gencrally 
Wise. Lews 1939, Chapter 442, 


Assembly Bill No. 910, cpproved Septem- 
ber 15, 1999, 


BOOK REVIii! 


Clark Bonrdmen 
1939, pp XXVI, 


Earvey, Title Closing, 
Company, Led., New Ycerk 
434 


The nuthcr of this ~vclume is a mon- 
ber cf the New York Bar end is title 


Glosing ettcrney fcr cne cf the large 
title ecmpenies, This is reflocted in 
the bock by the rumbor cf intonscly 
practical suggestions that cculd cnly 
have been made as the fruit of a ripe 
expericnce, 

He ecmmences his werk with an agen- 
da cf the vericus steps te be taken in 


cf the sauthcritices cited as well as mcst 
cf the practical’ problems refer tc New 
York) it may be cf ccnsiderable value 
generelly in the handling cf c compli- 
ented transecticn because cf the meticu- 
lcusness with which each prcblem is dis- 
cussed, An attcrney in Icwa, fcr oxam- 
ple, might find that lceel laws render 

it necessary tc handle a particular.preb- 
lem in an altegether.diffcrent fashica 
than weuld be coessery in New Yerk, but 
ir, Harvey's beck weuld et least indicate 
thet the prcblem was there, There is 
recom fcr additicnal becks cf this nature, 
for althcugh wcerks cn real preperty are 
numercus, the practical ccnsideruticns 
invelved in the clesing of a reel estate 
transacticn heave not been discussed fully 
encugh, 


rs 


Licnel ii. Summers 


LaGAL 2:3MORANDA R&CHIVED IN SHPTHUBIR 


the clesing cf title which agend:. shculd| 4.71 Necessity for Filing cf Power cf 
be very helpful te an attcrney in plan- Attcrney in Kentucky, Tennossec, 
ning the methcdiceal handling of 2 pead- Mississippi and South Carclina tc 
ing transaction. Thereefter, the main Effect Relessc cr Mertgage 
bedyvy of the beok discusscs the preblems 
presented in ecnnecticn with title cles-} ~-77 Payer cf Minnescta Neticnal Bank 
ing under the fcllcwing tepics: Iden- tc Serve ss Trustee under a Scuth 
tity, Lecaticns, Descripticn and Dimen- Del:cta Deod cf Trust 
sicns of the Preperty, Restrictive 
Cevenerts, Easements and Pessible In- A-82 Necessity fcr Reecrding Basements, 
ecrpcreal Rights, Liens and Encunm- 
brances, Purehase Price, Ccentract cf A-87 Prchibiticn Upen Tennessec Munici- 
sale, Title Search, Objections, Clcsing, pelities cf Levy cf Receipts Tex 
Fees cn Clesing, Payment cf Purchese cn Corperaticns. 
Price, Delivery, and Reccrding. 

The text is fcllcwed by 175 pages 
ef fcrms. There is an index, which is TAX LLELIORANDA 
feir, but ne table cf cases, ; 

T-157 Applicability cf Nerth Carclins 


Ncetwithstanding the rather rostric 
ed gecgraphical scecpe cf this beck (mest 


Taxos tc Virginia Cccporative 
Deing Business in North Carcline 


LEGAL MEMORANDA RECEIVED IN SEPTEMBER 


A-68 


A-69 


A-70 


A-?1 


A-72 


A-73 


A-78-A 


A-74 


Requirement of Competitive 
Bidding For Nebraska Projects 
With Respect to Supplemental 
Orders of 3500.00 or more in 
Excess of the Maximum Con- 
tract Price 


Effect of Restriction in Pur- 
pose Clause of Montana EHlec- 
tric Cooperative Act to Or- 
ganization of Cooperatives in 
Areas Where “service is not 
Otherwise availaBle from ex- 
isting facilities and plants, 


Suggestions for Legislation 
in re REA Cooperatives in 
Kentucky, South Carolina, 
Virginia, West Virginia, 
North Carolina and lississipa 


Necessity for Piling of 
Power of Attorney in Ken- 
tucky, Tennessee, Mississippi 
and South Carolina to Effect 
Release of Mortgage 


Elimination of "Stock in 
Trade" Provision for REA In- 
dentures in Texas, Illinois 
and iMinnesota 


Legality of Delegation of 
Power to Indiana Project 
Superintendent to Release 
Portions of Project Area to 
Private Power Companies 


Admission of Corporation to 
Membership in a Georgia Elec- 
tric Membership Corporation 


Liability of Contractor to 
Employees of Subcontractor 
Paid Less Than the Minimum 
Wage Provided in the Con- 

struction Contract 


A-75 


A-76 


A-77 


A-78 


A-79 


A-79-A 


A-79-B 


A-45-A 


A-30 


A-81 


ADDENDUM 


LON 


Requisites for and Extent 
of Liability of Surety 
Under REA Fidelity Bond 


Application of New Mexico 
Electrical Administrative 
Act to Contractors Perform-~ 
ing Work for REA New Mexico 
Cooperatives. 


Power of Minnesota National 
Bank to Serve as Trustee 
Under a South Dakota Deed 
of Trust 


Possible Methods of Forc- 
ing Removal of Telephone 
Lines From One Side of 4 
Highway to the Other in 
Missouri 


Kansas Mortgage Need Not 
Set Forth the Maturity 
Date of Note Secured There- 
by 


Iowa Mortgage Need Not Set 
Forth the Maturity Date of 
Note Secured Thereby 


Indiana Mortgage Need Not 
Set Forth the Maturity 
Date of Note Secured There- 
by 


Validity of Bylaw Provision 
in Illinois that Vacancies 
in the Board of Directors 
Shall Be Filled by the Re- 
maining Directors. 


Applicability of Fair Labor 
Standards Act to REA Coop- 
eratives 


Miortgagee's right to Take 
Possession in Michigan 
Under ‘terms of Mortgage 
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A-82 


A-83 


A~84 


A-85 


A-86 


A-87 


A-88 


A-89 


A-90 


Necessity for Recording 
Easements 


The Revenue Capture Provisions | T-157 
of the REA Trust Indenture 


Does a Trust Result From the 
Conveyance Clause in the Sup- 
plements to the Open-end Mort- T-158 
gage Wherein Conveyance is 
Made to U.S.A. and R.F.C. “as 
their respective interests... 
Shall appear?" 

T-159 
Validity and Effect of Stock 
in Trade Provisions in 
Missouri Indentures 


Necessity for Expunging Inva- 
lid Stock in Trade Provisions 
in our Texas, Illinois and 
Minnesota Indentures 


Prohibition upon Tennessee 
Municipalities of Levy of 


TAX MEMORANDA 


Applicability of North 
Carolina Taxes to Virginia 
Cooperative Doing Business 
in North Carolina 


Application of West Virginia 
Property Taxes to Property 
Upon Which the Federal Govern- 
ment Has a Lien 


North Carolina Tax Digest 


This is one of the series 
of Tax Digests Now in Prepara-~ 
tion by the Tax Unit for each 
of the 48 states. Each of 
these is subject to modifica- 
tion upon final review after 
the entire series has been 
completed. 


Receipts Tax on Corporations RECENT ADDITIONS TO LAW LIBRARY 


Present REA Administrator is 


Authorized, under Authority WEW YORK CONSOL. LAWS (MCKINNEY, CUM, 


Given by R.F.C. to Former 
REA Administrator, to Take Ac- 


Pamph. Oct. 1939) 


tion with Respect to Pledged KENTUCKY STATS. (BALDWIN, Oct. 1939) 


Collateral for and in the Name 
Ot BeksO. 


Proposed Title Retention Pro- 
vision in REA Form of Michigan 
"Consumer's Note" 


Necessity of Expunging Invalid 
Stock in Trade Provision in 
our Kansas, Oklahoma, Virginia, 
Wisconsin, North Carolina, 
Pennsylvania and Louisiana 
Indent ures 
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